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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

JACQUELINE WILLIAMS, et al,

Plaintiffs,

VS. CIVIL ACTION NO. 3:12-CV-139

KB HOME,

w W W W W W W W

Defendant.

MEMORANDUM AND ORDER

Defendant KB Home’s motion to dismiss asks thisi€to resolve several
procedural and substantive issues presented btk proposed employment
discrimination class action. Having considered tmeefing, case law, and
arguments of counsel, KB Home’s motiorGRANTED IN PART andDENIED
IN PART for the reasons that follow.

l. BACKGROUND

Plaintiffs are African-Americans who worked asesalepresentatives for
KB Home in the greater Houston area. Once eadntPlavas hired, KB Home
assigned him or her to work at one of its numemnste sales offices in the area.
The central allegation of this case is that KB Hamele the location assignments
in a discriminatory manner, assigning Plaintiffsdaather African American
salespersons to locations where the population wa&siominantly African

American and Hispanic. Plaintiffs allege that tieemes in these areas were less
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expensive and that the prospective buyers had loweermes and credit scores,
making it more difficult for them to qualify for nmgages and buy homes. In
contrast, Plaintiffs contend, Caucasian sales &gsscwere assigned to more
affluent areas with more expensive homes and higiteme customers.

Prior to filing this suit, each named Plaintifiefil a Charge of Discrimination
with the Equal Employment Opportunity Commissiolieging violations of 42
U.S.C. section 1981, Title VII of the Civil Righ#sct, and the Lilly Ledbetter Fair
Pay Act. Plaintiff Jacqueline Williams also filadsecond charge of discrimination
after KB Home filed its motion to dismiss.

In this lawsuit that was filed after the EEOC issught-to-sue letters based
on the first round of administrative charges, RIsassert four claims. Firstis a
disparate treatment claim. It alleges that theraisnatory location assignments
described above resulted in Plaintiffs being pagdsl than their Caucasian
counterparts because KB Home’s compensation is ¢ssion-based. In the
alternative, Plaintiffs claim that even if locat®orwere not assigned in a
discriminatory manner, the commission pay structweetheless had a disparate
impact on Plaintiffs.

Plaintiffs also bring a hostile work environmentioh premised on their
allegations that the communities to which they wassigned were dangerous and

that other employees made harassing comments. lyl &aintiffs assert a
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retaliation claim, based on KB Home’s purportedliatory conduct against them
for their complaints to management and requeshte twansferred to more affluent
areas.

KB Home’s motion seeks to dismiss three of the fdaims. The motion
challenges this Court’s subject matter jurisdictiomer Plaintiffs’ disparate impact
claim on the ground that Plaintiffs failed to exkatheir administrative remediés.
KB Home also argues that Plaintiffs have failegotead sufficient facts to state
claims for hostile work environment and retaliatioilkB Home does not seek
dismissal at this time of the disparate treatmémnirc
I. FAILURE TO EXHAUST ADMINISTRATIVE REMEDIES

Title VII requires that private sector employeebast their administrative
remedies by filing a charge of discrimination witle EEOC before filing suit in
federal court. McClain v. Lufkin Indus., Inc519 F.3d 264, 273 (5th Cir. 2008)

(citing Pacheco v. Mineta 448 F.3d 783, 788 & n.6 (5th Cir. 2006)).

! KB Home argues in its motion that exhaustion ahadstrative remedies is a jurisdictional
prerequisite to filing suit. There is uncertaimtythe case law concerning whether a failure to
exhaust deprives the court of subject matter jwigmh over the claim. See Lowe v. Am.
Eurocopter, LLC No. 1:10CV24-A-D, 2010 WL 5232523, at *1 n.1 (N.Riss. Dec. 16, 2010).
The Court need not resolve this issue since fatloexhaust is a basis for dismissal under either
Rule 12(b)(1) or Rule 12(b)(6).

2 KB Home also challenges the Court’s subject mattésdiction on the ground of “misnomer,”
alleging that Plaintiffs’ true employer is KB Homi®nestar Inc. While the motion to dismiss
was pending, Plaintiffs filed their Second Amendamplaint, Docket Entry No. 24, adding KB
Home Lone Star Inc. as a defendant. Because thet @ods that Plaintiffs have sufficiently
pleaded that KB Home was their employer, and dubddact-specific nature of the employment
relationship inquiry, the Court will not dismissetltase against KB Home at this stage of the
litigation.
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“[Clompeting policies underlie judicial interpretat of the exhaustion
requirement.” Id. (citing Pacheco 448 F.3d at 788-89). “On one hand,” the
charge’s scope “should be liberally construedto. protect the many who are
unlettered and unschooled in the nuances of liedaaftsmanship.”ld. (citation
and internal quotation marks omitted). “On theeothand,” Title VII's primary
purpose aims resolve employment discriminatiomasanonjudicially, through the
EEOC'’s “investigatory and conciliatory proceduresld. (citation and internal
guotation marks omitted). With these competinggoed in mind, a court must
construe the charge “somewhat broadly,” in termghef investigation that “can
reasonably be expected to grow out of the chargksafimination.” Pachecg448
F.3d at 789 (citation and internal quotation maokstted). The court “use[s] a
‘fact-intensive analysis’ of the administrative olp@ that looks beyond the four
corners of the document to its substancéicClain, 519 F.3d at 273 (quoting
Sanchez v. Standard Brands, |31 F.2d 455, 466 (5th Cir. 1970)). A plaintiff
IS not required to “check a certain box or recigpacific incantation to exhaust his
or her administrative remedies.Pacheco 448 F.3d at 792 (citinanchez431
F.2d at 463-65).

KB Home argues that Plaintiffs have failed to exdtaadministrative
remedies with respect to their disparate impadhclzecause they did not include
this claim in their EEOC charges. Plaintiffs camthat investigation into whether
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the commission policy had a disparate impact coakisonably be expected to
follow from their charges. The language of eachheffive charges submitted by
the named Plaintiffs is essentially identical atades, in relevant part:

| was placed in sales communities with minority dgnmaphics,
particularly African-American and Hispanic. Thehet African-
Americans were likewise placed in minority commigst Our white
counterparts were almost never placed in minorggnmmunities. |
complained about being stereotyped and put in niynoommunities
to no avail. KB Home felt that as a minority, lutd only sell to other
minorities.

These minority communities in which African-Amenicaalespersons
were placed targeted buyers of a lower socioeconstatus who had
difficulty purchasing a home and qualifying for aomgage.
Consequently, my earnings and sales were typitalgr than that of
my white counterparts who were placed in commusitiat were not
predominantly African-American and/or Hispanic. had to work
twice as hard as my white counterparts and stihexhless.

See, e.gDocket Entry No. 20-1 at?.

3 After Plaintiffs brought suit and KB Home filedsimotion to dismiss, Plaintiff Jacqueline
Williams filed a second charge of discriminatiorttwihe EEOC that more clearly sets forth the
disparate impact claim.SeeDocket Entry No. 26. In a hearing on this motiéHaintiffs’
counsel told the Court that a right-to-sue lettenf the EEOC had issued in response to this
second charge. Counsel referred to this secondjel@s an amendment to the first charge, but
the charges are identified by different charge nemsiland the second charge nowhere identifies
itself as an amendment to the first charg@mpareDocket Entry No. 26-ivith Docket Entry
No. 20-1. While an EEOC regulation allows for aes of discrimination to be amended and for
those amendments to relate back to the originaehsee29 C.F.R. § 1601.12(b), courts in this
circuit interpreting this regulation have held im#ar circumstances that an EEOC charge
cannot be amended once the EEOC finishes proceasitagntiff’'s charge, issues a right-to-sue
notice, and the plaintiff files suitSee, e.gLowe 2010 WL 5232523, at *3 (citations omitted);
Kelly v. Capitol One Auto FinNo. 3:08-CV-0266-D, 2008 WL 2653202, at *4-5 (N.Dex.
July 7, 2008) (citations omittedijazeur v. Fed. Warranty Serv. Carplo. 99-3156, 2000 WL
365013, at *2 (E.D. La. Apr. 7, 2000) (citation dted). Because Plaintiffs received a right-to-
sue notice and filed suit on the first charge stdmination, “there is no longer a viable charge
pending before the EEOC that is capable of amentdfnedazeur 2000 WL 365013, at *2
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The entire focus of this allegation is on KB Homelsscriminatory
placement of Plaintiffs in “sales communities witinority demographics.” There
Is no basis from which the EEOC could reasonabferinhat Plaintiffs were
independently challenging the impact of KB Homelsmentioned commission
policy in the event the allegations of discrimingtglacement could not be
proven. In reviewing an EEOC charge that similaaleged only disparate
treatment and failed to identify the neutral poltbgt later became the focus of a
disparate impact claim, the Fifth Circuit foundaaure to exhaust because “a
disparate-impact investigation could not reasondialye been expected to grow
out of [the plaintiff's] administrative charge besz of the following matters taken
together: (1) it facially alleged disparate treating2) it identified no neutral
employment policy; and (3) it complained of pastigents of disparate treatment
only.” Pacheco448 F.3d at 792. All three circumstances arsentin this case.

The importance of identifying the neutral emploympalicy in the EEOC
charge is reinforced by the case Plaintiffs ciReedy v. CITGO Petroleum
Corporation No. H-10-2971, 2011 WL 797498 (S.D. Tex. Feb.Z&.1). Reedy
held that the plaintiff had properly exhausted audstrative remedies with respect

to his disparate impact claim because the plaihatf specifically cited the facially

(citations omitted). Plaintiff Williams’ attempbtamend the charge therefore “cannot, as a
matter of law, relate back to her original chargéd. The Court thus will not consider this
second charge and takes no position on whethewdawesuit could be filed based upon it.
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neutral policy—the defendant’'s method of payingus®s to its employees—in his
charge of discrimination.Reedy 2011 WL 797498, at *9see also id(noting
further that the plaintiff had also described thlisparate impact” this policy
created in his response to the defendant's posisiatement). Thus, while
Plaintiffs’ charges did not need to use the magwds “disparate impact,” they
must have included some information, such as areeée to the commission
policy, that might reasonably lead the EEOC to stggate whether the facially
neutral commission policy was having a dispropodiely adverse effect on
African-American salespersons. Because even adbreading of Plaintiffs’
charges leads one to conclude that they allegeddsparate treatment, Plaintiffs
have failed to exhaust their administrative remedvwth respect to their disparate
impact claim.
[ll. KB HOME’'S SUBSTANTIVE CHALLENGES

A. Rule 12(b)(6) Standard

The Federal Rules require that a claim for rel@ftain “a short and plain
statement of the claim showing that the pleadentigled to relief.” Fed. R. Civ.
P. 8(a)(2). To survive a motion to dismiss, aml&br relief must be “plausible on
its face.” Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). A claim has
facial plausibility “when the plaintiff pleads fa@l content that allows the court to
draw the reasonable inference that the defendatitbée for the misconduct
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alleged.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citifigvombly 550 U.S. at
556). A “formulaic recitation of the elements ofcause of action” or “naked
assertions devoid of further factual enhancemenl” mot suffice. Id. (quoting
Twombly 550 U.S. at 555, 557 (internal quotation marks larackets omitted)).

B.  Hostile Work Environment Claim

A hostile work environment claim consists of fivwements: (1) the
employee belongs to a protected group; (2)the @yepl was subject to
unwelcome harassment; (3) the harassment was basexte; (4) the harassment
affected a term, condition, or privilege of emplamh and (5) the employer knew
or should have known of the harassment and didakat prompt remedial action.
Celestine v. Petroleos de Venez, 386 F.3d 343, 353 (5th Cir. 2001) (citations
omitted). “For harassment to affect a term, coadjtor privilege of employment,
it must be both objectively and subjectively abasiwhen viewed in light of the
“totality of the circumstances.’'Hockman v. Westward Commc’ns, L1407 F.3d
317, 325 (5th Cir. 2004) (citations omitted). Tdwmduct must be “so severe and
pervasive” that it “destroys [an employee]'s oppaity to succeed in the
workplace.” Id. at 326 (citation and internal quotation marks ¢adif. Courts
consider several factors in examining workplacdiliys including the frequency
and severity of the discriminatory conduct, whettige conduct is physically
threatening or a mere offensive utterance, and lvendhe conduct unreasonably
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interferes with work performance or undermines wwtake competenceld. at
325-26 (citations omitted).

Plaintiffs’ Second Amended Complaint contains gdligons that Plaintiffs
were placed in dangerous communities, that Pléntiorked late evenings and
after dark without adequate security, that a dezdlylwas found near one of the
model home sites, and that “[cJoncerns for thefetyawere met with ridicule.”
Docket Entry No. 24 | 26. Plaintiffs further akkethat KB Home employees told
them they were assigned to the lower income cominesnbecause they “did not
‘fit the demographic™ of the higher income commues and, in the case of one
Plaintiff, because the people in the lower incommmmunities were “his people.”
Id. 119 30, 58.

KB Home takes issue with Plaintiffs’ reliance & talleged dangerousness
of the communities to which they were assigned bsedthe law is clear” that
Title VIl regulates only conduct in the workplacaedanot society in general.
Docket Entry No. 17 at 7. But KB Home relies orses holding that a hostile
work environment claim cannot be supported by demge conduct occurring
outside of business hours and away from the wockplaSee Duggins ex. rel
Duggins v. Steak 'N Shake, In8.F. App’x 302, 311 (6th Cir. 2001) (holding that
a rape occurring after working hours at a privatation could not be the basis for

a hostile work environment on the sole basis that liost of the party was a
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nonsupervisory employee of the defenda@andelore v. Clark Cnty. Sanitation
Dist., 975 F.2d 588, 590 (9th Cir. 1992) (holding thebrfduct away from the
workplace or outside business hours” was not aabt@). In contrast, courts have
allowed hostile work environment claims like thisecthat are based on dangerous
working conditions while on the job.See, e.qg.Pucino v. Verizon Wireless
Commc’ns, Ing. 618 F.3d 112, 118, 120 (2d Cir. 2010) (reverssngrant of
summary judgment against plaintiffs who had presg¢névidence of being
assigned to work in dangerous areas as part of bostile work environment
claim); Semsroth v. City of WichiteB04 F. App’x 707, 726 (10th Cir. 2008)
(finding that a supervisor's failure to disciplire coworker for placing an
employee in potential physical danger could suppoiostile work environment
claim); Zelinski v. Penn. State Polic208 F. App’x 700, 704-05 (3d Cir. 2004)
(finding a genuine issue of material fact as to twbe defendants subjected
plaintiff to a hostile work environment “[b]y farig to provide [plaintiff] with
adequate protection”).

KB Home also complains that Plaintiffs have generaliled to identify the
level of severe and pervasive conduct required hostile work environment
claims, arguing that the allegations constitutenoye than offhand comments and
isolated incidents. A plaintiff, however, is neguired to include every incident of
harassment that occurred in the workplace in hmmpdaint. Having determined
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that the claimed dangerousness of the areas tohwhantiffs were assigned is
relevant, the Court is satisfied that Plaintiffsv@astated sufficient facts, when
viewed under the totality of the circumstancesstaie a hostile work environment
claim that is “plausible on its face. Twombly 550 U.S. at 570. Indeed, if the
danger is extreme enough, a single incident cansuféciently severe and
pervasive to establish a hostile work environméaitht See Turnbull v. Topeka
State Hosp.255 F.3d 1238, 1243 (10th Cir. 2001) (“Becausgdiency is merely
one factor in the analysis, an isolated incideny sw#fice if the conduct is severe
and threatening.” (citations omitted)). The cldimus should not be dismissed at
the pleading stage.

C. Retaliation Claim

In a Title VII retaliation case, the plaintiff mustake a prima facie showing:
(1) that he engaged in a protected activity, (2 #n adverse employment action
occurred, and (3) that there is a causal link bebwe protected activity and the
adverse action. Gee v. Principi 289 F.3d 342, 345 (5th Cir. 2002) (citation
omitted). KB Home challenges that causal link ag pf its motion to dismiss the
retaliation claim, and at a hearing on this motiba Court expressed concerns
about how the Plaintiffs can establish causatioemwtiney were apparently facing
the same working conditions even before engagirigarprotected activity.

An impending Supreme Court decision is expectedldafy the causation
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standard that applies to retaliation clainfSee Nassar v. Univ. of Tex. Sw. Med.
Ctr., 674 F.3d 448 (5th Cir. 20123)ert. granted 133 S. Ct. 978 (2013). Massar
the Supreme Court is considering whether the egtah provision of Title VII
requires “but-for causation” or whether a lesseixéd motive” showing suffices.
See id Because that case, which should be decidedubg, Jnay affect the
causation issue in this case, the Court finds udent to await Supreme Court
clarification before deciding this issue.
V. CONCLUSION

For the foregoing reasons, KB Home’s Motion to hiss (Docket Entry
No. 17) isGRANTED IN PART andDENIED IN PART . The disparate impact
claim is dismissed. The following claims will reman this action:

(1) Disparate Treatment;

(2) Hostile Work Environment; and

(3) Retaliation.

IT 1S SO ORDERED.

SIGNED this 12th day of April, 2013.

%%egg Costa

United States District Judge
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